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M/s. Tulsidas Khemji Pvt Ltd, Ahmedabad
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Any person aggrieved by this Order-in-Appeal may file an appeal to the appropriate
authority in the following way :-
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Appeal To Customs Central Excise And Service Tax Appeliate Tribunal :-
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Under Section 86 of the Finance Act 1994 an appeal lies to :-
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The West Regional Bench of Customs, Excise, Service Tax Appellate Tribunal
(CESTAT) at O-20, Meghani Nagar, New Mental Hospital Compound, Ahmedabad —
380 016.
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(i)  The appeal under sub section (1) of Section 86 of the Finance Act 1994 to the
Appellate Tribunal Shall be filed in quadruplicate in Form S.T.5 as prescribed under
Rule 9(1) of the Service Tax Rules 1994 and Shall be accompanied by a copy of the
order appealed against (one of which shall be certified copy) and should be
accompanied by a fees of Rs. 1000/~ where the amount of service tax & interest
demanded & penalty levied of Rs. 5 Lakhs or less, Rs.5000/- where the amount of
service tax & interest demanded & penalty levied is is more than five lakhs but not
exceeding Rs. Fifty Lakhs, Rs.10,000/- where the amount of service tax & interest
demanded & penalty levied is more than fifty Lakhs rupees, in the form of cro)sfsge\”gla A
bank draft in favour of the Assistant Registrar of the bench of nominated Public™—
Sector Bank of the place where the bench of Tribunal is situated. Application n’wa“efeé&?&
for grant of stay shall be accompanied by a fee of Rs.500/-. - k\/
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iii) The appeal under sub section (2A) of the section 86 the Finance Act 1994, shall be
filed in Form ST-7 as prescribed under Rule 9 (2A) of the Service Tax Rules, 1994 and shall
be accompanied by a copy of order of Commissioner Central Excise (Appeals)(OlA)(one of
which shall be a certified copy) and copy of the order passed by the Addl. / Joint or Dy.
/Asstt. Commissioner or Superintendent of Central Excise & Service Tax (O10) to apply to

the Appellate Tribunal.
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2. One copy of application or 0.1.0. as the case may be, and the order of the
adjudication authority shall bear a court fee stamp of Rs.6.50 paise as prescribed under
Schedule-l in terms of the Court Fee Act, 1975, as amended.
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3. Attention is also invited to the rules covering these and other related matters
contained in the Customs, Excise and Service Appeliate Tribunal (Procedure) Rules, 1982.
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4, For an appeal to be filed before the CESTAT, it is mandatory to pre-deposit an
amount specified under the Finance (No. 2) Act, 2014 (No. 25 of 2014) dated
06.08.2014, under section 35F of the Central Excise Act, 1944 which is also made
applicable to Service Tax under section 83 of the Finance Act, 1994 provided the

amount of pre-deposit payable would be subject to ceiling of Rs. Ten Crores,

Under Central Excise and Service Tax, “Duty demanded” shall include:
(i) amount determined under Section 11 D,
(i) amount of erroneous Cenvat Credit taken;
iy ~ amount payable under Rule 6 of the Cenvat Credit Rules.

o Provided further that the provisions of this Section shall not apply to the stay
applicatioh'and appeals pending before any appellate authority prior to the
commencement of the Finance (No.2) Act, 2014.
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4(1) In view of above, an appeal against this order shall lie before the Tribunal on
payment of 10% of the duty demanded where duty or duty and penalty are in dispute, or
penally, where penalty alone is in dispute.
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ORDER IN APPEAL
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Revenue Department (hereinafter referred to as ‘appellant’) have filed
the present appeals against the Order-in-Original number SD-02/REF-
196/DRM/2015-16 dated 18.12.2015 (hereinafter referred to as ‘impugned
orders’) passed by the Asst.Commissioner, Service Tax Div-II, APM Mall,
Satellite, Ahmedabad (hereinafter referred to as ‘adjudicating authority’) in
respect of M/s. Tulsidas Khimji Pvt. L’td, 313/314, Devendra Mega Mall, Opp.
Sanyas Ashram, Nr. M.]. Library, Ahram Road, Ahmedabad(hereinafter

referred to as ‘respondent’)

2. The facts of the case, in brief, are that the respondents have filed
claim on ground that DGCEI show cause notice dated 08.05.2009 has been
dropped vide OIO No. SD-02/0I0 No. 27/2011-12 dated 30.06.2011.
Respondent had paid duty Rs. 1,43,631/- on 25.05.2009 immediately after
issue of SCN and before issue of 0IO. Refund of said duty was filled much
late on 07.10.2015. Adjudicating authority sanctioned the claim vide
impugned OIO.

4, Being aggrieved with the impugned order, the revenue preferred an
appeal on 21.03.2016 before the Commissioner (Appeals-II) wherein it is
contended that claim is filled after gap of 4 years and 3 months, therefore
claim is barred by limitation under section 11B of CEA, 1944, of one year as
refund has been filed on 07.10.2015.

5. Personal hearing in the case was granted on 06.11.2016. Shri Nilesh
V. Suchak and Pinakin Pandya, Regional Manage of respondent, appeared

before and submitted written submission wherein it is stated that-

I. Amount deposited by us during investigation was not payable at all
and hence it can not be treated as “service tax” at all , therefore
provisions of limitation of time u/s 11B are not applicable.

II. When levy is not in accordance with the provisions of Service Tax Law,
such payment can not be taken as payment of tax or duty made
relatable to section 11B of CEA, 1944,

IT1I. The issue involved in this case is squarely covered in our favour/’/y
decision of Hon. Tribunal in case of Maheshraj Chemicals Pvt. Ltd! Vs‘
CCE [2015 (317) ELT 366 (Tri,- Ahmedabad), wherein it is held that lf\

the assessee deposits any amount during investigations, said amount
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unless on confirmation appropriated, can not be considered as duty
- and the provisions of section 11B can not be applied.

IV. Attention is invited to Principal of judicial discipline as set by Hon’ble
Supreme Court in case of UOI v. Kamlakshi Finance Corporation Ltd. [
1991 (55) ELT 433 (SC) ] wherein it is held as under:

b O It cannot be too vehemently emphasised that it is
of utmost importance that, in disposing of the quasi-judicial
issues before them, revenue officers are bound by the decisions
of the appellate authorities. The order of the Appellate Collector
is binding on the Assistant Collectors working within his
jurisdiction and the order of the TribL)na/ is binding upon the
Assistant Collectors and the Appellate Collectors who function
under the jurisdiction of the Tribunal. The principles of judicial Q
discipline require that the orders of the higher appellate
authorities should be followed unreservedly by the subordinate
authorities. The mere fact that the order of the appellate
authority is not “acceptable” to the department - in itself an
objectionable phrase - and is the subject-matter of an appeal
can furnish no ground for not following it unless its operation has
been suspended by a competent Court. If this healthy rule is not
followed, the result will only be undue harassment to assessees
and chaos in administration of tax laws.”

V. Appellant produced judgment in case of Advance steel Tube Ltd. V.
CCE [ 2014(210) ELT 370(Tri.-Del LB)] wherein at para 4 it is held
that...... “However, the amounts were not paid as duty at the time of
providing services but was paid when the investigation was initiated by
the Revenue. In the facts and circumstances the amount paid will be
case of “deposit” and will not be a situation of payment of duty when

on merits respondent got a favorable order from appellate channel.

7

DISUSSION AND FINDINGS
6. I have carefully gone through the facts of the case on records, grounds

of appeal in the Appeal Memorandum and oral submissions made by the

‘J

respondents at the time of personal hearing. Sort question to be decxded 15/\
as to whether limitation of time period is applicable or not in case of refuhd ;
arising out of adjudication of SCN wherein demand is paid before passmg oﬁ
01O dated 30.06.2011.
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7. I find that there is force in respondent’s argument that in the facts and
circumstances the amount paid ‘will be case of “deposit” because it no more
a statutory levy when verdict has been given in favor of respondent in OIO
dated 30.06.2011. The normal statutory time limit under 11B applies if the
goods or services are taxable i.e. within purview of CEA 1944 or within
purview of Service tax Act. Judgments produced by respondent are squarely
applicable to instance case, therefore limitation of time prescribed u/s 11B of
CEA, 1944 are not applicable.

8. CHA in instanee case was not required to pay tax on reimbursement
charges/expenses/fees. Such tax paid by respondent is not levy by
constitution or act. I am of considered view that in such a circumstances,
refund of amount paid before adjudication of SCN need not be eubjected to
the process of refund of duty under Section 11B of the Central Excise Act,
1944, Therefore, in all cases where the appellate authority has decided the
matter in favor of the appellant, refund should be paid to the appellant on
the receipt of the letter of the appellant seeking refund, .irrespective of
whether order of the appellate authority is proposed to be challenged by the
Department or not. My view is supported by The Hon’ble Supreme Court
judgments in case of Miles India Ltd. V/s ACC [1987 (30) ELT 641 (SC)],
CCE V/s Doaba Co-operative Sugar Mills [1988 (37) ELT 478 (SC)] and in
numerous other cases wherein it is pronounced that the time limit is
applicable only for refund of duty paid and not “refund of disputed amount
deposited”.

9, After investigation a Show Cause Notice is issued to the assessee. If
the assessee is contesting the show cause notice or filing appeal against the
adjudication order, such amount deposited is deemed to be duty deposited
under protest and limitation of one year shall not apply. My view is
supported by judgments in case of Hutchson Max Telecom V/s CCE [2004
(165) ELT 175], wherein tribunal held that filing appeal is itself shows that
the payment of duty was under protest and hence refund claim is not time
barred. Similar view was held in Bayshor Glass Trading V/s CCE [2002 (148)
ELT 1243] and in S&H Gears V/s CC [2004 (167) ELT 538]. Deposit of duty

dropped is not hit by bar of limitation. My view is supported by Judgement it

the case of Chemtrols Engineering Ltd.[ 2007 (212) E.L.T. 557 (Trl“/ >y
Mumbai)] and Hon'ble High Court, Mumbai judgment in case of Hmdustan (~‘~
Cocoa Products Vs. UOI [1994 (74) E.L.T. 525 (Bom.)] In view of these_’,_f
judgments, when assessee contest the liability in adjudication proceeding, - R
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such payment or deposit of duty during investigation is deemed to be made

under protest and time limit of one year is not applicable in these cases.

10. In view of above, appeal filed by the revenue is not allowed.

11, 3rdierFal ZaRT gof a1 3refiell &1 RUeRT swRed a<h @ fhar S &

11. The appeals filed by the respondent stand disposed off in above terms.
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SUPERINTENDENT (APPEAL-II),
CENTRAL EXCISE, AHMEDABAD.

To,

M/s. Tulsidas Khimji Pvt. Ltd,

313/314, Devendra Mega Mall,

Opp. Sanyas Ashram, Nr. M.J. Library, @
Ahram Road,

Ahmedabad

Copy to:

1) The Chief Commissioner, Centrail Excise, Ahmedabad.
2) The Commissioner, Service Tax ,Ahmedabad-.

3) The Additional Commissioner, Service Tax, Ahmedabad
4) The Asst. Commissioner, Service Tax Div-II, APM mall, Satellite,
Ahmedabad.

5) The Asst. Commissioner(System), C.Ex. Hg, Ahmedabad.
6) Guard File.

7) P.A. File.




